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LEAD PLAINTIFF’S MOTION IN LIMINE NO. 3:
TO PRECLUDE PURPORTED TESTIMONY OF RANDALL CHAFETZ

Lead Plaintiff submits this motion in /imine, made pursuant to Rule 37(d) of the Federal
Rules of Civil Procedure, to preclude or limit the Underwriter Defendants from offering
testimony of Randall Chafetz of the Bank of Tokyo-Mitsubishi (“BOTM”) concerning due
diligence that Chafetz purportedly performed on behalf of an affiliate, Tokyo-Mitsubishi
International plc (n/k/a Mitsubishi Securities International plc.) (“TMI™)." TMI acted as an
underwriter of the May 2001 bond offering and is a defendant in this action.

The issue raised by this motion is siple — may the Underwiiter Defenndants perform a
“bait and switch™ by first offering up one witness in response to a Rule 30(b)(6) deposition

notice (the “30(b)(6) Notice™) to testify about an Underwriter’s due diligence, and then for trial

! Unless otherwise defined here, the defined terms used in this memorandum shall have
the meaning as defined in Lead Plaintiff’s Pre-trial Memorandum submitted concurrently
herewith.



designate an entirely different witness — presumably to offer different testimony than the
30(b)(6) witness gave? We respectfully submit that this tactical maneuver should be rejected.
ARGUMENT

In June 2004, Lead Plaintiff noticed the deposition of TMI under Rule 30(b)(6) to pfobe
the hasis of TMT’s asserted due diligence defense. The 30(b)(6) Notice advised TMI to designate
a witness or witnesses 1o testify on its behalf regarding: (1) “All due diligence performed in |
conjunction with the Offerings, whether performed by [TMI] or on [TMI’s] behalf” and (2) “To
the extent not included in No. 1, the business relationship between [TMI] and WorldCom.” See
Ex. O.2 Pursuant to the Notice, the Underwriter Defendants designated Dennis Ke}leher —who 1s
based in London and was flown to New York to testify. He was deposed on June 25, 2004.

Kelleher testified that, although TMI had turned over its due diligence responsibilities to
Chafetz and other personnel at the New York Branch of BOTM, see Kelleher Tr., Ex. P, at
44;21-45:]3, 59:4-9, Kelleher was nevertheless prepared to provide full responses on the bank’s
behalf with respect to what due diligence took place. Jd. at 15:15-16:3. Kelleher testified, in
part, that the New York Branch would have relied on the lead managers of the May 2001
Offering, (id. at 25:25-26:8), but that neither he nor Chafetz recalled any specific work
performed on the 2001 Offering. Jd. at 43:21-44:20. Kelleher also testified that he and Chafetz
were not aware of any documents related to the duc diligence work performed on behalf of TMI,
and he could not locate any documents related to that work. Jd. at 29:2-8.

When asked to confirm whether he had testified fully about the due diligence, Kelleher

testified that “we’ve covered pretty much everything™:

2 Unless the context indicates otherwise, references to “Ex. ” herein are to the
Declaration of John P. Coffey, dated January 7, 2005 and submitted herewith.



Q. ... Other than the things that we’ve already talked about,
can you tell me anything else that the New York branch did on
TMTI’s behalf in terms of due diligence?

A. 1 think we’ve covered pretty much everything.

Q. And other than what we’ve covered, can you think of
anything else done at TMI in terms of due diligence? ‘

A. No. TMI again relied upon BTM, capital markets group.
Jd. at 88:20-89:06 (emphasis added).

Based on the statements of TMI’s designated witness, Lead Plaintiff believed that TMI
had complied with its obligations under Rule 30(b)(6) with regard to testimony about.its due
diligence. The Underwriter Defendants never suggested that Kelleher’s testimony had bcclzn
partial or inaccurate, or that testimony by other witnesses would be required to fully respond to
the 30(b)(6) Notice concerning the due diligence performed on behalf of TMI. Nor did they
supplement any of their discovery responses to indicate that the bank’s chosen representative had
provided incomplete or inaccurate information.

As indicated in the PTO, the Underwriter Defendants have now designated both Kelleher
and Chafetz as live witnesses to testify at trial about topics virtually identical to those
propounded in the 30(b)(6) Notice. PTO Ex. C.2. Either the Underwriter Defendants intend to
offer entirely duplicative evidence, or they intend to have Chafetz provide different testimony
than that provided by Kelleher. Either way, Chafetz’s testimony should be barred.

I'he purpose of issuing a notice under Rule 30(b)(0) was to allow Lead Plaintiff to inquire
into the totality of the due diligence work performed on behalf of TMI. This is what Rule
30(b)(6) is designed to provide:

[A] deposition pursuant to Rule 30(b)(6) is substantially different from a

witness’s deposition as an individual. A 30(b)(6) witness testifies as a
representative of the entity. his answers bind the entity and he is responsible for

LI



providing all the relevant information known or reasonably available to the
entity.

Sabre v. First Dominion Capital, LLC, No. 01 Civ. 2145 (BSJ) (HBP), 2002 LEXIS 22193, at
#7.8 (S.D.N.Y. Nov. 7, 2002) (emphasis added) (citing 8A Charles A. Wright er al., Federal
Practice and Procedure § 2103 (2d ed. 1994)); accord, Reilly v. NatWest Markets Group, 181
F.3d 253, 268 (2d. Cir. 1999) (“[t]o satisfy Rule 30(b)(6), the corporate deponent has an
affirmative duty to make available ‘such number of persons as will be able to give complete,
knowledgeable and binding answers on its behalf’) (citation omitted; emphasis added);
Twentieth Century Fox Film Corp. v. Marvel Enterprises, Inc., No. 01 Civ. 3016(AGS) (HB),
2002 U.S. Dist. LEXIS 14682, at *6, 8 (S.D.N.Y. Aug. 8,2002) (an entity “must produce a
witness prepared 1o testify with the knowledge of the subsidiaries and affiliates if the subsidianes
and affiliates are within its control”).

The Underwriter Defendants may not now suddenly at trial, and to the prejudice of the
Class, introduce evidence through Chafetz that was previously available to TMI and explicitly
called for in the 30(b)(6) Notice. As Judge Schwarz stated in Twentieth Century Fox Film Corp.
v. Marvel Enterprises, Inc., No. 01 Civ. 3016(AGS)(HB), 2002 WL 1835439 (S.D.N.Y. Aug. 8,
2002):

Rule 30(b)(6) explicitly requires [a corporation] to have persons testify on its

behalf as to all matters known or reasonably available to it and, therefore,

implicitly requires such persons to review all matters known or reasonably

available to it in preparation for the Rule 30(b)(6) deposition. This interpretation

is necessary in order to make the deposirion a meaningful one und (o prevent

the “sandbagging” of an opponent by conducting a half-hearted inquiry before

the deposition but a thorough and vigorous one before the trial. This would

totally defeat the purpose of the discovery process.

2002 WL 1835439, at *3 (emphasis added).



In Reilly, for example, the Second Circuit affirmed the exclusion of two witnesses from
testifying at trial due to a corporate party’s failure to produce them for a Rule 30(b)(6)
deposition, even though the opposing party was aware that they had pertinent information. The
Second Circuit noted that:

To comply with Rule 30(b)(6), as well as Judge Sprizzo’s order regarding

the completion of discovery, NatWest was required to produce for deposition by

March 31, 1998 such of its representatives who were familiar with the specifics of

and thus the value of Reilly’s work. NatWest chose to produce only Sayre by that

date, despite Reilly’s complaints that Sayre was not sufficiently knowledgeable

about Reilly’s work. Nevertheless, before and during trial, NatWest sought to

have Adams and Letzler testify on that very issue, claiming that they were

knowledgeable in the area. By failing to produce Adams and Letzler for

deposition, NatWest violated Rule 30(b)(6). Moreover, by failing to produce

thuse witnesses in a timely fashion, NatWest violated Judge Sprizzo’s order

regarding the completion of discovery.

Having determined that NatWest violated both rule 30(b)(6) and Judge
Sprizzo’s order, we have little difficulty in concluding that barring Adams and
- Letzler from testifying about Reilly’s work was proper.

]83 F.3d at 268-269. See also Black Horse Lane Assoc. v. U.S. Land Resources, L.P., 228 F.3d
275 (3d Cir. 2000) (affirming grant of monetary sanctions for failure to produce appropriate
30(b)(6) witness and noting that “the purpose of Rule 30(b)(6) undoubtedly 1s frustrated in the
situation where a corporate party produces a witness who 1s unable or unwilling to provide the
necessary factual information on the entity’s behalf”); Constellation New Energy, Inc. v.
PowerWeb, Inc., No. 02-2733, 2004 U.S. Dist. LEXIS 15865, at *15 (E.D. Pa. Aug. 10, 2004)
(excluding evidence in tortuous interference case about thirteen prospective customers that
30(b)(6) witness failed to identify during his deposition because the designee ““failed to appear'

in a meaningful way for that portion of the deposition which discussed the interference with

prospective contractual relations with [the] thirteen utilities”) (citation omitted).



Lead Plaintiff allotted a portion of its prescribed deposition time to discover what due
diligence work TMI would offer in support of its due diligence defense. TMI, knowing What
work had been performed and by whom, designated Kelleher. Lead Plaintiff relied on Kelleher’s
statements that there was no additional due diligence work performed on TMI’s behalf othef than
what was discussed at the deposition. Kelleher Tr. at 83:20-84:12. Given the undue prejudice
that would result to the Class, the Underwriter Defendants should be precluded from offering angf
testimony of Chafetz on the subjects of due diligence performed by or 6n behalf of TMI, or at

least offering any testimony that contradicts the testimony of TMI’s 30(b)(6) witness.



CONCLUSION

For the foregoing reasons, Lead Plaintiff respectfully requests that the Court grant this
motion in limine to preclude or imit the Underwriter Defendants from Okffering testimony from
Randal Chatetz at trial.

Dated: New York, New York
January 7, 2005

Respectfully Submitted,

BERNSTEIN LITOWITZ BERGER BARRACK, RODOS & BACINE
& GROSSMANN LLP

/C/JM// | /// 4/@&/

M,ax W. Berger (MB 501 #érd Barrack
thnP Coffey (JC-3832) Gera]dJ Rodos
teven B. Singer (SS-5212) Jeffrey W. Golan
Chad Johnson (CJ-3395) Maurk R. Rosen
1. Erik Sandstedt (JS-9148) Jeffrey A. Barrack
Beata Gocyk-Farber (BGF-5420) Pearlette V. Toussant
John C. Browne (JB-0391) Regina M. Calcaterra (RC-3858)
David R. Hassel (DH-0113) Chad A. Carder
1285 Avenue of the Americas 3300 Two Commerce Square
New York, New York 10019 2001 Market Street
(212) 554-1400 Philadelphia, Pennsylvania 19103

(215) 963-0600

Attorneys for Lead Plaintiff Alan G. Hevesi, Comptroller of the State of New York, as
Administrative Head of the New York State and Local Retirement Systems and as Trustee of the
New York State Common Retirement Fund, and Co-Lead Counsel for the Class



Named Plaintiffs’ Counsel:

BERMAN DeVALERIO PEASE
TABACCO BURT & PUCILLO, LLP
Joseph J. Tabacco, Ir. (JT-1994)

425 California Street, Suite 2025
(415) 433-3200 '

-and -

Michael J. Pucillio

515 North Flagler Drive, Suite 1701
West Palm Beach, Florida 33401
(561) 835-9400

Attorneys for Additional Named Plaintiffs,
The Fresno County Employees Retirement
Association and the County of Fresno,

California

SCHOENGOLD, SPORN, LAITMAN &
LOMETTL P.C.

Samuel P. Spomn (S5-4444)

Christopher Lometti (CL-9124)

Ashley Kim (AK-0105)

19 Fulton Street, Suite 406

New York, New York 10038

(212) 661-1100

Attorneys for Additional Named Plaintiff
HGK Asset Management, Inc.



