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Lead Plaintiff, Alan G. Hevesi, Comptroller of the State of New York and the sole
Trustee of the New York State Common Retirement Fund (“Lead Plaintiff” or
“NYSCRF”), respectfully submits this memorandum in response to the motion of liaison
counsel for the entry of (i) an order awarding fees and expenses to liaison counsel from
the Class settlement fund, and (ii) a set-aside order in the individual actions.

1. PRELIMINARY STATEMENT

The law firm of Lowey Dannenberg Bemporad & Selinger, P.C., Liaison Counsel
for the Individual WorldCom Action Plaintiffs (hereafter “TA Liaison Counsel”), has
moved this Court for entry of two orders: (1) one seeking fees and expenses from the
Settlement Fund established for the benefit of the Class through the Settlement between
and among Lead Plaintiff, the Named Plaintiffs and the Citigroup Defendants, filed July
1, 2004; and (2) a second seeking a set-aside from any recoveries achieved in the
Individual WorldCom Actions in order to permit IA Liaison Counsel to apply to the
Court for an award of fees and expenses out of the sequestered funds. Lead Plaintiff
believes that the concept that IA Liaison Counsel should be paid for its efforts as the
Individual Action Plaintiffs’ Liaison Counsel has merit, but opposes having the Class
subsidize the Individual Action Plaintiffs by paying any part of the fees and expenses that
the Individual Action Plaintiffs should fully bear.

The appointment of IA Liaison Counsel — as a general matter, and specifically
with respect to the appointment of the Lowey Dannenberg firm — came about through a
suggestion of the Individual Action Plaintiffs, which was adopted by the Court. See
Transcript of Proceedings, May 21, 2003, at 14, 19.  Lead Plaintiff acknowledges the

significant services that IA Liaison Counsel has rendered since being appointed as the



Individual Action Plaintiffs’ Liaison Counsel. Indeed, on behalf of Lead Plaintiff, the
undersigned Lead Counsel has consistently expressed its appreciation for the job that IA
Liaison Counsel has done in terms of coordinating the efforts of the Individual Action
counsel with the efforts of Lead Counsel, and representing the positions of the Individual
Action Plaintiffs before this Court.

Based on the foregoing, the papers submitted by IA Liaison Counsel, and the
precedent cited in Part B of IA Liaison Counsel’s brief (pages 9-12), Lead Plaintiff notes
its helief that to the extent there are recoveries achieved by the Individual Action
Plaintiffs, JA Liaison Counsel should be reimbursed for its services as the Individual
Action Plaintiffs’ Liaison Counsel. Paragraphs 7, 10 and 11 of the Affidavit of Neil L.
Selinger chronicle the many services that he and his firm provided to the Individual
Action Plaintiffs. As Mr. Selinger states, he has, inter alia, acted as the spokesperson for

IA counsel on matters of significance to the IA cases; negotiated with defendants on

behalf of all IA counsel regarding discovery and scheduling matters; coordinated the

preparation and filing of amicus briefs in connection with the first two phases of motion

practice directed to complaints in the Individual Actions; and coordinated IA counsel’s

participation in document productions and depositions. Lead Plaintiff believes that these
actions, undertaken at the behest of the Individual Action Plaintiffs, may reasonably be
compensated from any recoveries obtained by any of the Individual WorldCom Action
Plaintiffs.

However, Lead Plaintiff does not believe that any portion of the Citigroup
Settlement Fund — which was negotiated and achieved by Lead Plaintiff and Lead

Counsel for the benefit of the Class — should be paid to counsel who was not selected by



Lead Plaintiff to assist in the Class’ efforts and who did not represent (or provide services
for the benefit of) the Class. The fact is that IA Liaison Counsel represents entities that
have opted out of the Class and are seeking an individual recovery separate and apart
from the Class, and that its services as IA Liaison Counsel have been undertaken on
behalf of its own clients and other entities that have also opted out of the Class, and are
also seeking individual recoveries separate and apart from the Class. Such services were
carried out in order to provide the Individual Action Plaintiffs with the full and fair
opportunity to he heard and to participate in discovery matters envisioned by this Court at
the May 21, 2003 Hearing (e.g., Transcript at 15-16), but such services were not
undertaken to benefit the Class. Moreover, to the extent the services of IA Liaison
Counsel or the Individual Action Plaintiffs arguably assisted the Class, Lead Plaintiff
respectfully submits that this was more than offset by the substantial benefits the
Individual Action Plaintiffs received from Lead Counsel’s efforts. As a result, Lead
Plaintiff does not believe that any payment should be made from the Settlement Fund
obtained for the benefit of the Class to a counsel representing, and acting on behalf of, the
Individual Action Plaintiffs.
II. ARGUMENT

Attorneys who represent a class and achieve a benefit for the class members are
entitled to be compensated for their services. The Supreme Court has recognized that “a
lawyer who recovers a common fund for the benefit of persons other than ... his client is
entitled to a reasonable attorney’s fee from the fund as a whole.” Boeing Co. v. Van
Gemert, 444 U.S. 472, 478 (1980); Savoie v. Merchants Bank, 84 F.3d 52, 56 (2d Cir.

1996). IA Liaison Counsel cites no case in which a liaison counsel for individual



plaintiffs has been awarded a fee from a recovery obtained in a parallel class action.
Indeed, such an award would conflict with the principle stated in Boeing, since the
services IA Liaison Counsel provided were undertaken to benefit the Individual Action
Plaintiffs, and not the Class.

IA Liaison Counsel cites New Jersey Dep’t of Environmental Protection v.
Gloucester Environmental Management, 138 F.R.D. 421, 428 (D.N.J. 1991), for the
proposition that a court “has the clear authority to arrange parties into coordinated groups
and to require parties to compensate Liaison Counsel for administrative services on
behalf of the group’s members.” But that case arose from the failure of certain members
of the “Transporter Group” of defendants in that case to pay their per capita share of their

own liaison counsel’s fees and expenses for work incurred in its liaison counsel role. As

the court stated, compensation of liaison counsel “was to be paid by the respective group
members.” Id. at 427. Thus, while the case may have relevance to the set-aside sought
by IA Liaison Counsel, it is not supportive of IA Liaison Counsel’s request for a fee from
the Class Settlement. Here, IA Liaison Counsel was appointed to provide services on

behalf of the Individual Action Plaintiffs — not on behalf of the Class, who already had

Lead Counsel directing the Litigation for the benefit of the Class since Lead Counsel’s
appointment by Order of August 15, 2002.

IA Liaison Counsel further cites In re Independent Energy Holdings PLC
Securities Litigation, 302 F. Supp.2d 180 (S.D.N.Y. 2003), in support of its motion
seeking a fee from the Class Settlement. However, in (hal case, the services were
provided by counsel who purported to act on behalf of the class, and the court found that

the initial complaint filed by that counsel, who was not selected to lead the class



litigation, had provided a benefit to the class (and was therefore compensable from the
recovery obtained for the class) because portions of the initial complaint were utilized in
the consolidated complaint later filed by lead counsel. Notably, as well, the court held
that fees for work allegedly performed by the law firm after the appointment of lead
counsel were non-compensable. [Id. at 182 (citing In re Auction Houses Antitrust
Litigation, 2001 WL 210697, at *4 (S.D.N.Y. Feb. 26, 2001) (“Nor is there any reason
for the class as a whole to compensate ... lawyers for individual class members for
keeping abreast of the case on hehalf of their individual clients”).!

Here, IA Liaison Counsel’s efforts were not undertaken for the benefit of the
Class. They were undertaken for the benefit of Individual Action Plaintiffs who have
decided to opt out of the Class and pursue their own cases, and it is from any recoveries
achieved by the Individual Action Plaintiffs that IA Liaison Counsel should look for

compensation for its efforts in this regard.”

: Other cases cited by IA Liaison Counsel are similarly not supportive of this

portion of its motion. See Smiley v. Sincoff, 958 F.2d 498 (2d Cir. 1992) (ruling that a
district court has the discretion to apportion fees in a mass tort case to the members of a
plaintiffs’ steering committee that coordinated all liability aspects of the litigation on
behalf of all plaintiffs in the various actions); In re Diet Drugs Products Liability
Litigation, 2001 WL 497313 (E.D. Pa. May 9, 2001) (citing earlier sequestration order to
provide for costs and fees that a plaintiffs’ management committee incurred in
coordinating discovery and other activities of all plaintiffs in the MDL and state-federal
coordinated proceedings); In re FTC Line of Business Reprot Litigation, 626 F.2d 1022
(D.C. Cir. 1980) (noting principle that liaison counsel for similarly situated plaintiffs can
be awarded fees and expenses from the group of plaintiffs for whom that counsel is
serving as liaison counsel).

2 Lead Plaintiff recognizes that a number of investors that filed individual cases
subsequently moved to dismiss their actions without prejudice to remaining as members
of the Class, and that such motions were granted. However, that is no basis for allowing
IA Liaison Counsel to collect a fee from the Class Settlement. Indeed, it was Lead
Counsel who first suggested — after the dismissal of various claims raised in Individual
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On October 24, 2003, the Court certified this consolidated case as a Class Action
on behalf of persons and entities that purchased or otherwise acquired publicly traded
securities of WorldCom during the period from April 29, 1999 through June 25, 2002
(the “Class Period”), and who were injured thereby. In re WorldCom Sec. Litig., 219
F.R.D. 267, 275, 302 (S.D.N.Y. 2003). At no time prior to or after the Class decision did
Lead Plaintiff ask IA Liaison Counsel to provide any services for the benefit of the Class,
and TA Liaison Counsel did not, in fact, provide such services for the benefit of the Class.

On May 7, 2004, solely as a result of negotiations conducted on hehalf of Lead
Plaintiff, the Named Plaintiffs, and other members of the Class, under the supervision of
the Settlement Judges, Lead Plaintiff achieved a settlement with the Citigroup Defendants
that provides for the payment of $2.65 billion, with a potential for a reduction based on
the number of opt outs, for the benefit of the Class. IA Liaison Counsel was not part of
the process that led to the recovery achieved for the Class.

Clearly, IA Liaison Counsel did consult with Lead Counsel on many aspects of
the litigation, and did serve as the conduit at various points for Individual Plaintiffs’
counsel to coordinate their thoughts about discovery and other matters with Lead

Counsel, and vice-versa. However, IA Liaison Counsel’s actions in this regard were

Action complaints — that Individual Action Plaintiffs should be allowed to file Rule
41(a)(2) voluntary dismissal motions, rather than sccing their cascs and/or claims within
their cases dismissed outright. See Lead Counsel’s Letter to Court, dated December 1,
2003, at 3-5, attached as Tab 1 to Memorandum of Law of Lead Plaintiff in Support of
the Motion by the Metropolitan Government of Nashville and Davidson County,
Tennessee to Voluntarily Dismiss Its Complaint Without Prejudice Pursuant to Rule
41(a)(2), filed December 31, 2003 (“LP’s Rule 41(a)(2) Mem.”); see also Court-Ordered
Notice to All Investors Who Have Filed Individual WorldCom Actions, dated December
11, 2003, at 4 (printed version). Lead Plaintiff thereafter supported the Rule 41(a)(2)
motions filed by individual plaintiffs seeking to withdraw their cases without prejudice to
remaining as members of the Class. See LP’s Rule 41(a)(2) Mem.
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undertaken on behalf of the Individual Action Plaintiffs (including its own clients), and
not on behalf of the Class.

Indeed, if there were a tally being kept, it is the Individual Action Plaintiffs who
have benefited considerably from Lead Counsel’s efforts — not the other way around.
Among other things, Lead Counsel conducted the primary examination in all of the fact
witness depositions in which Lead Counsel participated (whether noticed by Lead
Plaintiff or by Defendants); Lead Counsel retained experts (which most Individual Action
Plaintiffs have now adopted for their own cases); Lead Counsel established its website, to
which all persons (including Individual Plaintiffs and their counsel) have access; and
Lead Counsel briefed all of the motions in the Class Action, many of which established
important precedents for the Individual Actions as well. While Lead Counsel is not
seeking a fee from any recoveries that Individual Actions Plaintiffs might achieve, in fact
there would be legal precedent for such an application, see, e.g., In re Linerboard
Antitrust Litigation, 292 F. Supp. 2d 644, 652-56, 661-63 (E.D. Pa. 2003), but this
precedent simply does not support the portion of IA Liaison Counsel’s motion that seeks
a fee from the Class Settlement.

III. CONCLUSION
For the foregoing reasons, Lead Plaintiff respectfully submits that this Court

should not award fees and expenses to the IA Liaison Counsel from the Settlement



reached between and among Lead Plaintiff, Named Plaintiffs and the Citigroup

Defendants.

DATED: October 8, 2004
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of Lead Plaintiff’s Response to the
Motion for Entry of an Order Awarding Fees and Expenses to Liaison Counsel from the
Class Settlement Fund, is being served on this date upon all involved parties by sending a
copy of same to all counsel listed on the attached service list by facsimile and first class

mail, postage prepaid.

Dated: October 8, 2004 // /

OHN C. BROWNE
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