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NEW YORK * CALIFORNIA  NEW JERSEY « LOUISIANA

JOHN P. COFFEY
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February 27, 2004

Bv Hand - Note that Purportedly “Confidential” Documents Are Attached!

The Honorable Denise L. Cote
United States District Court
Southern District of New York
500 Pearl Street, Room 1040
New York, New York 10007

Re:  Inre WorldCom, Inc. Securities Litigation, Master File No. 02 Civ. 3288 (DLC)
[Issue: Identification of Due Diligence Documents by Underwriter Defendants]

Dear Judge Cote:

On behalf of Lead Plaintiff New York State Common Retirement Fund and Co-Lead
Counsel Barrack, Rodos & Bacine, and with the concurrence of Liaison Counsel for the
Individual Actions, we write to request the Court’s assistance in directing the Underwriter
Defendants to identify where in their production we can find the files that contain the
documents these underwriters purportedly reviewed as part of their due diligence for the May
2000 and May 2001 Offerings (the “Due Diligence Documents”).

This request is prompted by (a) the Underwriter Defendants’ failure to produce
documents in accordance with Rule 34; (b) their rejection of our repeated verbal and written
requests to identify their Due Diligence Documents; and (c) most recently, their refusal to
answer an interrogatory intended to force them to identify their Due Diligence Documents.
In contrast, though we continue to work through some modest lingering issues with the
Salomon Defendants, we note that those defendants (a) generally produced their documents
in accordance with Rule 34 (or have endeavored to cure defects in this regard when asked);
(b) pursuant to our request, identified last August where the bulk of Salomon’s Due
Diligence Documents could be found; and (c) in a recent meet & confer, confirmed their
advice of last August and provided guidance as to where additional Due Diligence

! Lead Plaintiff has objected to the confidentiality designation of the attached documents,
among others. The time for Defendants to seek an application to maintain their designation runs
today. While Defendants have informed us they intend to make such an application, they have
refused to identify what documents will be the subject of that application. Accordingly, out of an
abundance of caution, we alert the Court and all parties that the attached documents could be
among those for which the designation continues to apply until the Court addresses the pulative
application.
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Documents could be found in their production. Given the Underwriter Defendants’ repeated
refusal to identify these files notwithstanding their intent to assert a due diligence defense,
we are constrained to ask the Court to direct them to do so.

By way of brief background, the document requests served by Lead Plaintiff (with the
input and concurrence of counsel for the Individual Actions) asked each underwriter to
produce, among other things, the documents it had reviewed in connection with its due
diligence for the May 2000 and May 2001 Offerings. Presumably, Defendants substantially
completed the production of those documents by October 10, 2003 but, as noted above, only
one underwriter, Salomon, identified where in its production we could find its Due Diligence
Documents.” Our informal efforts to persuade the Underwriter Defendants to identify their
Due Diligence Documents were unsuccessful. Accordingly, in December we served a simple
interrogatory asking them to do so for each of four WorldCom bond offerings. See Ex. A at
4. Defendants refused to answer on several grounds. See Ex. B. A meet & confer on
February 9 failed to resolve the issue.

Given the Court’s preference for brief submissions on discovery disputes, we arc
prepared to address the Underwriter Defendants’ grounds for refusing to identify their Due
Diligence Documents-in more detail at a conference. See Ex. B-at 4-5. To briefly summarize
here: (i) these files should have been identified pursuant to Rule 34; (ii) the Underwriter
Defendants’ reliance on Local Rule 33(b) is misplaced because, as we say in the introductory
paragraph, our interrogatory is a “more practical method of obtaining the information
sought’*; (iii) we are not seeking the attorney work-product of counsel preparing for trial in
January 2005, rather we need to know what documents the Underwriter Defendants did — or
did not — review as of May 2000 and May 2001, when the respective Offerings took place;
and (iv) given the manner of production, there 1s no practical way for Plaintiffs to ascertain
which of the documents were reviewed — or not reviewed — by those supposedly conducting
due diligence.

~

: Indeed, Salomon was the only underwriter (o attempt to comply with Rule 34°s
requirement to produce documents as they were kept in the ordinary course of business. The vast
majority of the Underwriter Defendants’ documents were produced with no indication as to
source, or even where one file ended and another began, even though our document requests
contained the identical instruction that Defendants had put to Lead Plaintiff when they insisted we
identify the source of documents during class discovery last summer (which we did).
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The notion that this information could be obtained more easily through depositions (as
the Underwriter Defendants assert) is dubious at best. Given the short time available for
depositions, the suggestion that we can adequately establish which of the hundreds of thousands
of documents in the production were (or were not) Due Diligence Documents through review by
witnesses is highly impractical. And suffice it to say that, to date, the witnesses’ deposition
testimony on what documents they reviewed in connection with the Offerings has not been a
productive source of direct, organized information on this topic.
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To illustrate the last point, we attach three documents culled from the productions of
J.P. Morgan Chase (Ex. C), Deutsche Bank (Ex. D), and Bank of America (Ex. E). The
Court will have no difficulty appreciating the profound importance of what is said in these
documents, each of which was created just weeks before the Underwriter Defendants sold
billions of dollars of WorldCom bonds pursuant to offering documents that contained no risk
disclosures. Plaintiffs are entitled to know whether a copy of these documents was in the
hands of the investment bankers who were supposedly assessing the extent to which
WorldCom might be a credit risk to the investing public.

Accordingly, we respectfully request that the court direct the Underwriter Defendants
to identify by bates-number their Due Diligence Documents. Thank you for your
consideration of the foregoing.

Sincerely,

\ £} / /52’ 7 // 5
N U, /J Vf{{:ﬁf

R 7 j?
John P. Coffey

Attachments

cc (via fax, with attachments):
All Defendants’ Counsel
Jeffrey Golan (Co-Lead Counsel for the NYSCRF and the Class)
Neil Selinger (Liaison Counsel for Individual Actions)
Edward Manchur (Putative counsel for “holder” action)
Jill Abrams (Counsel for GOALS plaintiffs)
Joel Bernstein (Counsel for TARGETS plaintiffs)
Lynn Sarko (Lead Counsel for the ERISA litigation)
Randy Barron (Counsel for plaintiffs in the IMRF state case)
Michael Rediker (Counsel for plaintiffs in the RSA4 state case)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
IN RE WORLDCOM, INC. MASTER FILE NO.
SECURITIES LITIGATION : 02 Civ. 3288 (DLC)
This Document Relates to:
All Actions

X

LEAD PLAINTIFF’S SECOND SET OF INTERROGATORIES
TO UNDERWRITER DEFENDANTS

PLEASE TAKE NOTICE that pursuant to (a) Rules 26 and 33 of the Federal

Rules of Civil Procedure (“F.C.R.P.”) and Rule 33.3(b)(1) of the Southern District of
New York Local Rules, which provides that parties may serve interrogatories “if they are
a more practical method of obtaining the information sought than a request for production
or a deposition,” (b) the Court’s Consolidation Orders of May 28, 2003 and August 8,
2003 (collectively, the “Consolidation Orders”), and (c) consultation between counsel for
Lead Plaintiff in the Class Action and Liaison Counsel for the Individual Actions and
other plaintiffs’ counsel, Lead Plaintiff hereby propounds the following Interrogatory
upon the Underwriter Defendants.

DEFINITIONS AND INSTRUCTIONS

All definitions and rules of instructions set forth in Local Rules 26.2, 26.3 and
33.1 shall apply to all interrogatories herein, as well as the following additional
definitions and instructions:

1. Reference to any gender includes the other gender; the word “any” means
“any and all;” and the word “including” means “including, but not limited to.”

2. “August 1998 Offering” means an offering by WorldCom on or about

August 7, 1998 of approximately $6.1 billion worth of notes pursuant to a Form S-3 shelf



registration statement, dated January 28, 1998; a Form S-3A, dated June 15, 1998; a
Form 424 (b)(5) prospectus supplement, dated July 24, 1998; a Form S-3MEF, dated
August 7, 1998; and a Form 424 (b)(5) prospectus supplement, dated August 7, 1998.

3. “December 2000 Private Placement” means an offering by WorldCom of
$2 billion of bonds to certain investors on or about December 14, 2000.

4. “Due Diligence Documents” means all documents concerning any
investigation conducted by You in connection with each of the Offerings, including any
of Your due diligence files, or equivalent of such files, due diligence document request
lists, due diligence memoranda, notes, summaries, tapes and/or transcripts of due
diligence conference calls or meetings.

5. “May 2000 Offering” means an offering by WorldCom of $5 billion worth
of bonds pursuant to a Form S-3 registration statement, dated April 12, 2000; an amended
Form S-3 registration statement, dated May 11. 2000; a Form 424(B)(5) prospectus
supplement, dated May 15, 2000; and a Form 244(B)(S) prospectus supplement, dated
May 22, 2000.

6. “May 2001 Offering” means an offering by WorldCom of approximately
$11.8 billion worth of bonds pursuant to a Form S-3 registration statement, dated May 9,
2001; and a Form 424(B)(5) prospectus supplement, dated May 11, 2001.

7. “Offerings” means collectively the August 1998 Offering, the May 2000
Offering, the December 2000 Private Placement and the May 2001 Offering.

8. “Underwriter Defendants” means Salomon Smith Barmey Inc., now d/b/a
Citigroup Global Markets Inc.; J.P. Morgan Chase & Co.; Banc of America Securities
1L1.C; Deutsche Bank Alex Brown Inc. (n/k/a Deutsche Bank Secunities, Inc.); Chase

Securities Inc. (n/k/a J.P. Morgan Securities Inc.); Lehman Brothers Inc.; Blaylock &



Partners, L.P.; Credit Suisse First Boston Corporation; Goldman, Sachs & Co.; UBS
Warburg LLC; ABN AMRO Inc.; Utendahl Capital Partners, L.P.; Tokyo-Mitsubishi
International plc.; Westdeutsche Landeshank Girozentrale (n/k/a West LR AG); BNP
Paribas Securities Corp.; Caboto Holding SIM S.p.A.; Fleet Securities, Inc.; and Mizuho
International ple.

9. “You” or “Your” means the Underwriter Defendants, individually or
collectively, to whom this Interrogatory 1s addressed, or any owner, director, officer,
employee, agent, custodian, parent, subsidiary, affiliate, predecessor, successor, attorney,
accountant, representative, or other persons purporting to act on your behalf. The term
“representative,” as used in this definition, means any person who has worked or is
working for you, or has acted or is now acting on your behalf including any agent,
official, director, employee, trustee, officer, attorney, attorney-in-fact, consultant,
accountant, servant, limited partner, general partner, investigator, investment advisor,
analyst, broker, broker-dealer or dealer.

10. If the attorney-client privilege, attorney work product doctrine or any
other privilege or immunity from discovery is claimed as to any response called for by
these interrogatories, You are requested to provide the information required by Local
Rule 26.2(a) and F.R.C.P. 26(b)(5).

11, Pursuant to F.R.C.P. 20(¢), this liteirogatory is to be regarded as
continuing in nature. You are therefore requested to provide, by way of supplemental
answers or amendments thereto, such additional information as You, or any person on
Your behalf, may hereinafter obtain that will augment or modify the answers now given.
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2. If, afier the exercise of due diligence to secure all responsive information

You cannot answer an interrogatory in whole or in part, answer to the extent possible,



specify Your inability to answer the remainder, state whatever information or knowledge
You have concerning the unanswered portion and detail what You did to attempt to

secure the unknown additional information.

INTERROGATORIES

1. Separately for each Underwriter Defendant and for each Offering, identify by
bates numbers all documents produced to Lead Plaintiff in connection with this litigation

that purportedly constitute such Underwriter Defendant’s Due Diligence Documents.

Dated: December 23, 2003
New York, New York

BARRACK, RODOS & BACINE BERNSTEIN LITOWITZ BERGER

7/

Leonard ack” Max
Gerald 1. R é) Jo /W/

Jefﬁ%y W. Go Stéven B. Singer X SS-*

Mark R. Rosen Cha

Jeffrey A. Barrack Beata Gocyk-Farber (BGF-5420)
Pearlette V. Toussant John C. Browne (JB-0391)

3300 Two Commerce Square Jennifer L. Edlind (JE-9138)
2001 Market Street 1285 Avenue of the Americas
Philadelphia, Pennsylvania 19103 New York, New York 10019
(215) 963-0600 (212) 554-1400

Auorneys for Lead Plainiff Alan G. Hevesi, Compiroller of the Siaie of
New York, as Adminisirative Head of the New York State and Local
Retirement Systems and as Trustee of the New York State Common

Retirement Fund, and Co-Lead Counsel for the Class



Named Plaintiffs’ Counsel

BERMAN DeVALERIO PEASE
TABACCO BURT & PUCILLO

Joseph J. Tabacco, Jr. (JT-1994)

425 Califorma Street, Suite 2025

San Francisco, California 94104-2205

(415) 433-3200

-and-

Michael J. Pucillo

515 North Flagler Drive, Suite 1701

West Palm Beach, Florida 33401

(561) 835-9400

Attorneys for Named Plaintiff
Fresno County Employees Retirement
Association

SCHOENGOLD & SPORN, P.C.
Christopher Lometti (CL-9124)
19 Fulton Street, Suite 406

New York, New York 10038
(212) 661-1100

Arntarneys for Named Plaintiff
HGK Asset Management, Inc.

Liaison Counsel for the Individual Actions:

LOWEY DANNENBERG BEMPORAD

& SELINGER, P.C.
Neil L. Selinger

One North Lexington Avenue, 11th Floor

‘White Plains, New York 10601
(914) 997-0500

Attorneys for the New York City Funds

Counsel for GOALS Actions

ABBEY GARDY, LLP

Arthur N. Abbey

212 East 39™ Street

New York, New York 10016

(212) 889-3700

Attorneys for the GOALS Plaintiffs

BERMAN DeVALERIO PEASE
TABACCO BURT & PUCILLO

Joseph J. Tabacco, Jr. (JT-1994)

425 Califorma Street, Suite 2025

San Francisco, California 94104-2205

(415) 433-3200

_and-

Michael J. Pucillo

515 North Flagler Drive, Suite 1701

West Palm Beach, Florida 33401

(561) 835-9400

Anorneys for Named Plaintiff’
Counry of Fresno, California



Counse] for HOLDER Actions

GILMAN AND PASTOR, LLP
Edward L. Manchur

Stonehill Corporate Center

999 Broadway, Suite 500
Saugus, Massachusetts 01906
(781) 231-7950

Attorneys for the HOLDER Plaintiffs



CERTIFICATE OF SERVICE

1, John C. Browne, Esquire, hereby certify that a true and correct copy of the foregoing,
LEAD PLAINTIFF’S SECOND SET OF INTERROGATORIES TO UNDERWRITER
DEFENDANTS is being served on this date upon all involved parties by sending a copy of the

same 1o all counsel listed on the attached service list by first-class mail, postage prepaid.

Dated: New York, New York
December 23, 2003

/ John C. Browne
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Peter K. Vigeland
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399 Park Avenue
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Tel: (212) 230-8807

Fax: (212) 230-8888

Jonathan J. Walsh

Gary Cutler

CURTIS, MALLET-PREVOST, COLT &
MOSLE LLP

101 Park Avenue
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Tel: (212) 696-6000

Fax: (212) 697-1559

Jay B. Kasner
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4 Times Square
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Tel: (212) 735-3000

Fax: (212) 735-2000

David Wertheimer

Lyndon M. Tretter

HOGAN & HARTSON LLP
875 Third Avenue

New York, NY 10022

Tel: (212) 918-3000
Fax:(212) 918-3100

Buford Yates, Jr. (Pro Se)
108 Redbud Drive
Brandon, MS 39047

Enc S. Goldstein

Martin London

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP

1285 Avenue of the Americas
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Tel: (212) 373-3316
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Paul C. Cumin

SIMPSON, THACHER & BARTLETT LLP
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Tel: (212) 455-2000
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Julie B. Rothenberg
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Fax: (202) 942-5999

Richard Janis

S. Robert Sutton, Esq.
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Washington D.C. 20036

Tel: (202) 861-0600

Fax: (202) 223-7230
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SELINGER, P.C.

One North Lexington Avenue
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White Plains, NY 10601

Tel: (914) 997-0500

Fax: (914) 997-0035



Lynn L. Sarko
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1201 Third Avenue, Suite 3200
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Tel: (212) 504-6000
Fax: (212) 504-6666
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BERMAN DeVALERIO PEASE
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Suite 1701
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Tel: (561) 835-9400

Fax: (561) 835-0322

Jill Abrams

ABBEY GARDY, LLP
212 East 39th Street
New York, NY 10016
Tel: (212) 889-3700
Fax: (212) 684-5191

Edward L. Manchur

GILMAN AND PASTOR, LLP
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999 Broadway, Suite 500
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Tel: (781) 231-7850

Fax: (781) 231-7840

Samuel P. Sporn
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New York, New York 10038
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Confidential

SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP

Jay B. Kasner (JK 7910)

Susan L. Saltzstein (SS 1907)
Steven J. Kolleeny (SK 0391) @
Four Times Square

New York, NY 10036
(212) 735-3000

Attorneys for the Underwriter-Related
Defendants

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE WORLDCOM, INC. :

SECURITIES LITIGATION MASTER FILE NO.
02 Civ. 3288 (DLC)

This Document Relates To:

All Actions

UNDERWRITER-RELATED DEFENDANTS' RESPONSES AND OBJECTIONS
TO LEAD PLAINTIFF'S SECUND SET OF INTERROGATORIES

Pursuant 1o Rules 26 and 33 of the Federal Rules of Civil Procedure and

Rule 33.3 of the Local Rules of the United States District Court for the Southern District

of New York, the Uinderwriter-Related Defendants,’ by and through their undersigned

! The "Underwriter-Related Defendants” include ABN AMRO Incorporated ("ABN
AMRQO"); Banc of America Securities LLC ("BAS"); Blaylock & Partners, L.P.
("Blaylock"); BNP Paribas Securities Corp. ("BNPP"); Cahanto Holding SIM S.p.A. (n/k/a
Banca Caboto s.p.a.) ("Caboto"); Chase Secunties Inc. (n/k/a J.P. Morgan Securnities Inc.)
("Chase"); Credit Suisse First Boston Corporation {n/k/a Credit Suisse First Boston LLC)
("CSFB"); Deutsche Bank Alex Brown Inc. (n/k/a Deutsche Bank Securities, Inc.)
("DB"); Fleet Secunties, Inc. ("Fleet"); Goldman, Sachs & Co. ("Goldman"); J.P. Morgan
Chase & Co. ("JP Morgan"); Lehman Brothers Inc. ("Lehman"); Mizuho Iniernational
ple. ("Mizuho”); Tokyo-Mitsubishi International plc. ("TMI"); UBS Warburg LLC
("UBS"); Utendahl Capital Partners, L.P. ("Utendahl"); and Westdeutsche Landesbank




counsel, hereby provide the following Responses and Objections to Lead Plaintiff's

Second Set of Interrogatories (the "Interrogatory™).

GENERAL OBJECTIONS

The following General Objections are incorporated into each specific
response below as if fully repeated in cach response. The response to any Interrogatory
by the Underwriter-Related Defendants shall be without prejudice to any objections the
Underwriter-Related Defendants may have to the relevance or admissibility of any
response at any hearing or trial in this action.

1. The Underwriter-Related Defendants object 1o the Interrogatory,
including without limitation the Definitions and Instructions contained therein, to the
extent 1t seeks 1o impose obligations beyond those set forth in the Federal Rules of Civil
Procedure or the Rules of the United States District Court for the Southern District of
New York.

2. The Underwriter-Related Defendants object to the Interrogatory,
including without limitziion the Definitions and Instructions contained therein, to the
extent that it is overly broad, irrelevant to the issues raised in this lawsuit, and not
reasonably calculated to lead to the discovery of admissible evidence.

3. The Underwriter-Related Defendants object to the Interrogatory,
including without limitation the Definitions and Instructions contained therein, to the
extent that it seeks information protected from discovery by any applicable doctrine of

privilege or immunity, including without limitation information developed for or in

Girozentrale (nk/a West LB AG) ("WestLB"). Separate responses and objections are
being provided on behalf of defendant Solomon Smith Barney Inc. (n/k/a Citigroup
Global Markets Inc.) through its counsel.



anticipation of litigation, or information that constitutes or reflects attorney's work
product or contains attornev-client communications.

4. The Underwriter-Related Defendants object to the Interrogatory to
the extent it seeks information beyond that permitted under Rule 33.3(a) of the Local
Rules of the United States District Court for the Southern District of New York.

5. The Underwriter-Related Defendants object to the Interrogatory,
including without limitation the Definitions and Instructions contained therein, insofar as
the definitions for "You" and "Your” purport to include entities other than the
Uinderwriter-Related Defendants as defined above. The Underwriter-Related Defendants
answer these Interrogatory only on their own behalf. The Underwriter-Related
Defendants further object to the Interrogatory, including without limitation the
Definitions and Instructions contained therein, insofar as the definitions for "You" and
"Your" purport to call for answers from entities that may have been involved in the
Offerings but are not within the definition of Underwriter-Related Defendants.

6. The Underwriter-Related Defendants object to the Interrogatory,
including without limitation the Definitions and Instructions contained therein, insofar as
the definition of "Due Diligence Documents" purports to define due diligence documents
as "documents concerning any investigation conducted by You in connection with each
of the Offerings, including any of Your due diligence files, or equivalent of files, due
diligence document request lists, due diligence memoranda, notes, summaries, tapes
and/or transcripts of die diligence canference calls of meetings” insofar as such

definition is intended to limit, circumscribe, restrict or otherwise define the amhit af due

(V)



diligence materials gathered, reviewed, relied upon or otherwise utilized by the
Underwriter-Related Defendants in connection with any of the Offerings.

7. The Underwriter-Related Defendants object to the Interrogatory to
the extent it seeks information that is already in plaintiffs’ possession, custody or control.

8. The Underwriter-Related Defendants object to the Interrogatory to
the extent it would require the Underwriter-Related Defendants to conduct an
unreasonably broad and burdensome search and compilation of responsive documents
which Lead Plaintiff is in an equal position 1o pertorm. -

9. The Underwriter-Related Defendants incorporate the objections
made by co-defendants to Lead Plaintiff's Second Set of Interrogatories.

10. These responses and cbjections should not be construed as, and do
not constitute, a waiver of the Underwriter-Related Nefendants’ right to prove additional
facts at trial.

11.  The Underwriter-Related Defendants reserve all other

unarticniated objections

SPECIFIC OBJECTIONS TO THE INTERROGATORY

INTERROGATORY NO. 1

Separately for each Underwriter Defendant and for each Offering, identify
by bates numbers all documents produced to Lead Plaintiff in connection with this
litigation that purported]y constitute such Underwriter Defendant’s Due Diligence
Documents.

RESPONSE TO INTERROGATORY NO. 1

The Underwriter-Related Defendants object to the Interrogatory in its
entirety and each and every instruction, definition and request therein for the following

reasons: (1) under Local Civil Rule 33.3(b) because it seeks information by interrogatory

4



that is more practically obtained by another discovery method such as a request for
production or deposition; (2) under T.ocal Civil Rule 33.3(c) because it prematurely seeks
the Underwriter-Related Defendants’ claims and contentions in this litigation; (3) under
Federal Rule of Civil Procedure 33(d) and Local Civil Rule 33.1 because it seeks to
impose an undue burden on the Underwriter-Related Defendants by seeking information
that may be derived or ascertained from documents that have alreadv been and continue
to be produced pursuant to plaintiffs’ document requests; and (4) because it seeks

" information that is protected from disclosure because it was developed for or in
anticipation of litigation, information that constitutes or reflects attorney work product or

information that reflects attarney-client communications.

Dated: January 26, 2004
New York, New York

/ .

~

J&v'B. Kasner (JK 7910)

Susan L. Salizsicin (SS 1907)

Steven J. Kolleeny (SK 0391)

SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP

Four Times Square

New York, NY 10036

(212) 735-3000

Attorneys for the Underwriter-Related
Defendants
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UNDER SEAL
PURSUANT TO
CONFIDENTIALITY
ORDER

(Note: Lead Plaintiff is challenging this document's designation as
"confidential" or "highly confidential")
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UNDER SEAL
PURSUANT TO
CONFIDENTIALITY
ORDER

(Note: Lead Plaintiff is challenging this document's designation as
"confidential" or "highly confidential")
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UNDER SEAL
PURSUANT TO
CONFIDENTIALITY
ORDER

(Note: Lead Plaintiff is challenging this document's designation as
"confidential” or "highly confidential")






